
07/08/2018 Big adverse action payout for "not a good look" pregnant worker

https://www.workplaceexpress.com.au/nl06_news_print.php?selkey=52269 1/2

Big adverse action payout for "not a good look"
pregnant worker

02 May 2014 1:43pm

A photographer allegedly told by the owners of a family-run business that she would not be able to take photos

or work with clients while heavily pregnant because it would not be "a good look" has been awarded more than

$235,000 in compensation and penalties.

Federal Circuit Judge Dominica Whelan said it was necessary to impose significant penalties because of the

"serious" conduct of the owners and directors of the Piccoli Photography business towards the photographer,

who had worked for them for 12 years.

She said a demand by the owners that the photographer work "all hours necessary" to assist the business was

an "unreasonable demand and one which employers should be discouraged to make" and a clear breach of the

Fair Work Act's adverse action provisions.

Judge Whelan said society also had to take a stand to protect the "capacity for women to continue in

employment during their pregnancy and to be able to continue with their career after having a child".

There was a need for general deterrence, she said, to ensure that pregnant employees in small businesses were

not denied access to legal protections.

Judge Whelan said while the photographer had been able to pursue her case because of her education and

access to some legal expertise within her family, she was concerned by evidence that another employee had

been "too scared" to tell the business owners she was pregnant when she resigned.

The owners, who had told the photographer they would soon retire and that she and their son would take over

the business, directed her to take long service leave before her child's birth and said she could not return to

work part-time post-birth.

Judge Whelan said that a further demand that she agree to a new employment contact that linked her wages to

sales targets never previously achieved and the "inexcusable" aggression and abusive language of one of the

owners all contributed to her decision to resign in September 2012.

While the company owners and directors tried to argue that, if they had constructively dismissed the

photographer, it was because of concerns with her performance and the financial state of the company, Judge

Whelan said she was satisfied it was a constructive dismissal related to the prohibited reason of her pregnancy.

She said the company also injured the photographer in her employment by demanding she work additional

hours; refusing to allow her to work in her usual occupation prior to the birth or to return to work part-time and

by abusing her when she refused to work the additional hours and complained of discrimination.

Judge Whelan ordered the company to pay the photographer $174,097 in compensation and a further $61,000

in penalties.

Sagona v R & C Piccoli Investments Pty Ltd & Ors [2014] FCCA 875 (30 April 2014)
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